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Title:
The Human Right to Peace and Migration
Text:
I
The Spanish Society for International Human Rights Law (SSIHRL) welcomed
on 30 October 2006 the adoption of the Luarca Declaration on the Human Right to
Peace. It was drafted by a Committee of independent experts and it was the culmination
of a process of extensive consultations with Spanish civil society, with the support of
the Catalonian Agency for Cooperation to Development.
Following the adoption of the Luarca Declaration, the SSIHRL has continued in
all regions of the world the process of consultations with civil society through the
organization of conferences and expert meetings on the human right to peace1. In 2010
the SSIHRL will call for a World NGO Conference to analyze and incorporate inputs
received from international civil society and to adopt the final text of the Universal
Declaration on the Human Right to Peace which will be submitted to the HR Council,
urging its Member States to initiate the official codification of the human right to peace.
On 15 March 2007 the Luarca Declaration on the Human Right to Peace was
presented to the fourth session of the Human Rights Council in an oral statement
delivered by UNESCO Etxea on behalf of SSIHRL. Since then several parallel meetings
1

Conferences and expert meetings have already taken place in the following places: Bilbao and
Geneva (November 2006); Mexico (December 2006); Bogotá, Barcelona and Addis Ababa (March 2007);
Caracas and Santo Domingo (April 2007); Morelia (Mexico, 12 May 2007), Bogotá (12 May 2007),
Oviedo and Santa Fe (New Mexico, USA, 16-17 May 2007); Washington (14 June 2007) , Nairobi (15
June 2007), Geneva (28 June 2007); Feldkirch (Austria, 31 August 2007); Geneva (11, 12 and 21
September 2007), Luarca (28 September 2007); Madrid (23 October 2007); Monterrey (1st November
2007), Mexico DF, Geneva, Las Palmas de Gran Canaria, Zaragoza and Navía, Asturias (December
2007); on the occasion of the UN Commission on the Status of Women, New York (February 2008);
Geneva (March 2008); Parliament of Catalonia, Barcelona, Geneva, Dakar, Madrid and Valencia (April
2008); Rome and Gwangju, Republic of Korea (May 2008); Geneva and Bilbao (June 2008); Cartagena
and Geneva (July 2008); Paris, Geneva and Montevideo (September 2008); Oviedo, Turin, New York and
Basque Parliament, Vitoria (October 2008); La Plata and Buenos Aires, Argentina, and Bosco Marengo,
Italy (November 2008); Luxembourg, Geneva and Barcelona (December 2008); Geneva and Barcelona
(January 2009); Yaoundé, Cameroon (February 2009); Figaredo, Asturias, Geneva and New York (March
2009), Johannesburg, Seville, Madrid, Santiago de Compostela and Bangkok (April 2009), Trevi, Italy,
Mexico and Seville (May 2009). For more information on these meetings, please see
http://www.aedidh.org
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have taken place at the Palais des Nations in Geneva during the following sessions of
the Human Rights Council2.
II

According to the International Organization for Migration (IOM), there are
currently more than 200 million migrant workers in the world. A third part live in
Europe, being slightly below the figure of those living in Asia and North America. Both
migration North-South and South-South are very frequent.

The present global crisis has increased the victims of famine and extreme
poverty which has caused a parallel increase in population displacement and mass
migration to safer regions, either within their own country (IDPs) or outside (mass
exodus, international migration, refugees). These massive population movements affect
social peace of the country in which they occur, or may endanger international peace
and security (international migration).

Migration and peace are thus closely linked. The international community
affirmed in 1994 that “poverty and environmental degradation, combined with the
absence of peace and security, human rights violations and the varying degrees of
development of judicial and democratic institutions are all factors affecting international
migration”3. Moreover, it also indicated in 1995 that social development is also clearly

2

On 15 March 2007 both the SSIHRL and the International Society of Human Rights (Frankfurt)
convened an open Information Meeting on the Luarca Declaration; on 16 March 2007, the SSIHRL
organized a Technical Meeting with NGO and human rights experts with a view to building a common
strategy for a world-wide campaign on the human right to peace; 11 June 2007, both UNESCO Etxea and
SSIHR organized an additional parallel meeting on the relationship between peace and solidarity rights;
on 12 September 2007, the SSIHRL in collaboration with the UNESCO Liaison Office in Geneva
organised a Roundtable on the legal content of the human right to peace; on 21 September 2007, the
SSIHRL organised the commemoration of the International Day of Peace in the Council Chamber of the
Palais de Nations; on 7 March 2008, the SSIHRL, the International Society of Human Rights (Frankfurt)
and UNESCO Etxea organised a Roundtable on the relationship between extreme poverty and the human
right to peace; on 4 June 2008, the SSIHRL and UNESCO Etxea organised a Roundtable on the right to
education on peace and human rights; on 12 September 2008, the SSIHRL and UNESCO Etxea organised
a Roundtable on the human right to peace and indigenous peoples; on 19 September 2008, the SSIHRL,
UNESCO Etxea and the NGO Liaison Office of UNOG organised the commemoration of the
International Day of Peace in the Council Chamber of the Palais de Nations
3
International Conference on Population and Development, A/CONF.171/13, Cairo, 5-13 September
1994
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linked to the development of peace, freedom, stability and security, both nationally and
internationally4.

Displaced persons are a vulnerable group that suffers from massive violations of
their human rights. In situations of extreme poverty and social exclusion, they live in
slums around the urban areas of developing countries without access to their most basic
needs, such as food, drinking water, sanitation, education, health and work. Many
people who decide to undertake a migration die in the effort, or are rejected by the
immigration and security policies of host countries. If, in the best case, they settle in
developed countries, often suffer social marginalization, discrimination and sexual or
labour exploitation, particularly if they are women or children. This structural violence
is incompatible with peace.

The emerging international migration law should be built on two principles
recognized to all human beings: the right to emigrate and the principle of non
discrimination.

Article 8 of the Luarca Declaration on the Human Right to Peace addresses the
right to migrate in these terms:

1. Everyone has the right to emigrate and to settle peaceably, and also to return to
his/her country of origin. No foreigner may be expelled without the proper guarantees
provided for in International law and in accordance with the principle of non
refoulement.
2. In particular, everyone has the right to emigrate if his right to security of person or
his right to live in a secure and healthy environment (…)
3. Everyone has the right to participate, individually or in a group, in the public affairs
of the country in which he/she has his/her habitual residence.
4. Every person or group has the right to the establishment of specific mechanisms and
institutions for participation which ensure the free and public expression of his/their
individual and collective concerns and claims.

4

Program of Action of the World Summit for Social Development, A/CONF.166/9, Copenhagen, 14
March 1995
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Equality before the law and non discrimination in the enjoyment of human
rights are structural principles of international human rights law which reaffirm the
principle of dignity of human beings and build the international human rights law
system5. The Inter American Court of Human Rights stated that the latter principles are
norms of “ius cogens on which are based the whole legal national and international
order and that permeate the entire law”6.

The International Convention on the Protection of the Rights of All Migrant
Workers and Member of Their Families of 1990 reiterates the principle of non
discrimination and respect of all rights to migrant workers and their families (Art. 7).
Part III of the Convention recognizes the rights to be granted to all migrant regardless of
that they have a regular or irregular status in the host country. The Convention grants
them a broad range of civil, political, economic, social and cultural rights7.

The principle of non-discrimination against immigrants should be enforced
by those State Parties that have ratified the International Covenant on Civil and
Political Rights of 19668. Although arts. 2.1 and 26 of this latter international treaty
does not expressly prohibit discriminatory measures against a person who may be a
migrant worker (with or without papers), the clause contained in fine of article 26 (the
prohibition of discrimination on "other status") is so wide and open that certainly
includes the status of "immigrant worker"9.

Moreover, although article 1.2 of the International Convention on the
Elimination of All Forms of Racial Discrimination of 196510

does not make

distinctions between “citizens and non citizens”, its committee has clarified that the
difference in treatment based on citizenship or immigration status will constitute
discrimination only if the “criteria for such differentiation, judged in light of the
objectives and purposes of the Convention, does not achieve a legitimate objective and
5

VILLÁN DURÁN, C., Curso de Derecho internacional de los derechos humanos, Madrid, Trotta, 2002
(reimpresión: 2006), 1028 p., at 96
6
Corte IDH: “Condición jurídica y derechos de los migrantes indocumentados”. Opinión Consultiva OC18/03 de 17 de septiembre de 2003. Serie A No. 18, párr. 101
7
Arts. 8-35 of the Convention. The Convention has been ratified by 39 States
8
Ratified by 162 States
9
VILLÁN DURÁN, C., “Los derechos humanos y la inmigración en el marco de las Naciones Unidas”,
in HIDALGO TUÑÓN (A.) y GARCÍA FERNÁNDEZ (R.) (coordinadores), Ética, pluralismo y flujos
migratorios en la Europa de los 25. Oviedo, Eikasia Ediciones, 2005, 329 p. at 267-329.
10
Ratified by 173 States
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is not proportional"11. The Inter American Court of Human Rights added that "the
migratory status of a person cannot constitute a justification for depriving him/her of the
enjoyment and exercise of their human rights, including those related to labour"12.

Women and children constitute two groups particularly vulnerable to human
rights violations when they become migrants. The Fourth World Conference on
Women of 1995 examined the situation of migrant women and called upon States to
recognize their vulnerability as a consequence of violence and other forms of abuses13.
The Commission on Human Rights indicated that both origin and destination countries
should take appropriate legal measures against intermediaries that deliberately promote
the clandestine movement of workers. According to this human rights body,
intermediaries not only exploit women migrant workers but also violate their human
dignity14. The General Assembly recalled that States should promote and safeguard
human rights and fundamental freedoms of all migrants in accordance with international
human rights law, whatever their immigration status, especially those of women and
children15.
The former Special Rapporteur on the human rights of migrants stressed the
problem of violence against women migrant workers due to their double
marginalization as women and as migrants16. There exist a high number of women that
are obliged to cross the border and travel long distances to engage in poorly paid work
at home. It follows that they have a high risk of suffering situations of isolation and
subordination, including physical or psychological violence. The kinds of abuse and
violence suffered by women migrant workers include the withholding of their wages,
acts of physical and sexual violence, undernourishment, the seizure of their passports,
and the lack of medical and health care, among other abuses17.

11

CERD General Recommendation XXX (2005) relating to discrimination against non-citizens. Vid. doc.
HI/GEN/1/Rev.9 (Vol. II), of 27 May 2008.
12
Consultative Opinion OC-18/03, of 17 de September 2003, on the legal status and the rights of
undocumented migrants, cit., paras. 134 y 173, item 8 (opinion)
13
Beijing Declaratión and Platform of Action, Forth World Conference on Women, 15 September 1995,
A/CONF.177/20 (1995) and A/CONF.177/20/Add.1 (1995), para. 46
14
Human Rights Commission Resolution 2002/58, on violence against women migrant workers,
E/2002/23- E/CN.4/2002/200, 25 April 2002, para. 4
15
“Protection of migrant workers”, A/Res/60/169, 7 March 2006, para. 5
16
Report submitted by the Special Rapporteur, Mrs. Gabriela Rodríguez Pizarro, according to Human
Rights Commission resolution 1999/44, on human rights of migrants E/CN.4/2000/82, 6 January 2000,
paras. 55-56
17
Report submitted by the Special Rapporteur, Mrs. Gabriela Rodríguez Pizarro, supra, para. 63
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The Statistical Office of the International Labour Organisation noted in 2004
that there were 218 million children in situations of child labour, of which 126 million
performed hazardous work18. Many of them had left school as a result of emigration.
The main factor behind the migration of child labour is poverty and family destitution.
Because of their inexperience and age, children are taken on for badly paid and menial
jobs, jobs where they are particularly vulnerable to exploitation in the workplace,
manual jobs and work in factories, and even sexual exploitation19.
To combat trafficking in persons, especially women and children, the current
Special Rapporteur on the human rights of migrants20 appealed States to ratify and
implement the Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children21.
According to the Convention on the Rights of the Child, States are obliged not
only to suppress and punish any act that violates the dignity of children, but also to
prepare the child for responsible life in a free society, in the spirit of understanding,
peace, tolerance, equality of sexes, and friendship among all peoples22.
The outcome document of the Durban Review Conference, adopted on 24
April 2009, urged States to adopt a comprehensive and balanced approach to migration,
“through the international dialogue on migration, by developing real partnerships
between countries of origin, transit and destination, and by exploring all possible
synergies between the management of migration and the promotion of development,
while fully taking into account the human rights of migrants” (paragraph 77)

18

International Labour Organization, Child Labour Elimination: a goal that can be reached, global report
submitted according to the follow up of ILO Declaration on Fundamental Principles and Rights at Work
2006, Geneva, 2006, p. 11
19
Report submitted by the Special Rapporteur, Mrs. Gabriela Rodríguez Pizarro, supra, para. 69
20
Report of Mr. Jorge Bustamante, Special Rapporteur on the human rights of migrants, A/HRC/7/12, 25
February 2008, para. 55
21
The Protocol to Prevent, Suppress and Punish Trafficking of Persons Especially Women and Children
that supplements the United Nations Convention against Transnational Crime, made in New York on 15
November 2000. Ratified by 43 Estados
22
1989 Convention on the Rights of the Child, ratified by 193 States
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RECOMMENDATIONS

The Human Rights Council should promote the right to migrate as part of the
human right to peace, which includes four rights, all of them essential to the effective
implementation of the human right to peace: the right not to migrate if conditions in the
country of origin provide a sufficient degree of development; the right to emigrate if,
despite everything, the person chooses freely to emigrate; the right to settle peacefully
in the territory of another State; and the right to return to the State of origin.

Migrants and their families are human beings who are entitled to inalienable
rights that should be protected from the perspective of social justice and equity, nondiscrimination and gender equality, respect for cultural diversity, linguistic rights,
solidarity, peace and friendly relations among all nations, races, ethnicities or religions.

All States should urgently ratify the International Convention on the
Protection of the Rights of All Migrant Workers and Member of Their Families as
a means to eliminate the illegal movement and transit of migrant workers and to ensure
the protection of their minimum human rights.

Member States should be aware of the existing links between efforts to combat
racism, racial discrimination and xenophobia to which migrants are subjected, and the
construction of democratic, interactive and egalitarian multiculturalism, as well as the
promotion of dialogue among cultures, civilizations and religions, as a means to
achieve the human right to peace and to combat racial and religious intolerance.
States should respect the principle of non discrimination against migrants, as
stated in the two International Covenants on Human Rights, the Convention on the
Rights of the Child, the Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of All Forms of Discrimination
against Women, the Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, Conventions No. 143 and 151 of the ILO on migrant
workers, ILO Convention concerning Migration for Employment, the United Nations
Convention against Transnational Organized Crime and the outcome of the Durban
Review Conference. These treaties oblige States parties to ensure to all individuals
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within its territory and subject to its jurisdiction the rights recognized in these treaties,
reaffirming in this way the principle of equality and non discrimination.
States should pay particular attention to those forms of discrimination against
women migrant workers, according to the Beijing Declaration and Platform for Action
of the Fourth World Conference on Women in 1995; to promote women participation
at all levels of decision-making on peace and security issues (resolution 1325 of the
Security Council); and to foster the role of the state in the promotion and protection of
human rights and fundamental freedoms of all migrant women.
Finally, States should assume their obligations regarding to the suppression and
punishment of trafficking of women and children migrants, as well as labour and sexual
exploitation of women and child migrants.

